wmmmmmmmB/gsaK

he personally sees to it that they are notified.  Further, Mr, Bloom
indicated that in addition to personal notification, he also heard three
airhorn signals sounded immediately before the blast.

In view of the foregoing, I conclude and find that the signal system
used on the day of the accident, namely the sounding of air horns,
coupled with the direct personal contact made over the mine radio
communications system was an ample warning within the meaning of the
first sentence of section 77.1303(h). Accordingly, respondent Austin
Powder Company was in compliance with the cited standard and the section
104(a) Citation No. 1041345 IS VACATED.

Fact of Violation - Citation No. 1041342, July 31, 1981, 30 CFR 77.130300

Citation No. 1041342 contains two "specifications" which the inspector
apparently believed constituted violations of the second sentence of
mandatory safety standard section 77.1303(h),  The citation asserts that
(1) "all persons were not cleared and removed from the blasting area",
and (2) that "suitable blasting shelters were not provided to protect
men endangered by concussion or flyrock from blasting".  The pertinent
portion of section 77.1303(h), Is as follows:

All persons shall be cleared and removed from
the blasting area unless suitable blasting shelters
are provided to protect men endangered by concussion
or flyrock from blasting.

Ths alleged failure to clear persons from the "blasting area"

The term "blasting area" is defined by section 77.2(f) as "the area
near blasting operations in which concussion or flying material can
reasonably be expected to cause injury".  MSHA's theory in this case seems
to be that since someone was killed, the victim was obviously not removed
or cleared from the blasting area.  In the circumstances, MSHA argues
that since the standard deals with explosives and blasting, an operator
is absolutely liable for any resulting injuries or deaths. MSHA's theory
of absolute liability was expounded on by its counsel during the course
of a colloquy from the bench (Tr. 177-182). MSHA's counsel takes the
position that since the standard deals with explosives there is absolute
liability when the operator falls to remove aJLL p^ersons_ from the blasting
area, even though the operator may have made a reasonable physical search
of the area prior to blasting.  MSHA's position is highlighted by its
answer to the following question asked by me during the course of the
hearing (Tr. 181):

ADMINISTRATIVE LAW JUDGE KOUTRAS:  If some back packer
came on the site, crawled in his sleeping bag and fell
asleep; and, during the hoot owl shift, a shot fired off,
the mine operator took reasonable steps to remove and to
account for all of his people, and every man was taken
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use and he assumed
